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IN THE COURT OF THE SPECIAL JUDGE, BARPETA 
 

Special POCSO Case No. 22 of 2017 
(Arising out of Mazbat P.S Case No.20/2017) 

U/S 6 of POCSO Act, 2012 
 

PRESENT:      Sri Chatra Bhukhan Gogoi 
    Special Judge, 

                               Udalguri. 
 
 
 

Charge framed on: - 20.11.2017 
 
 

State of Assam 

- Vs - 

Shiva Chautal ..............Accused. 

 

 
Date of Recording Evidence on – 20.01.2018, 03.04.2018, 04.06.2018,  

     04.10.2018 & 26.11.2018. 

Date of Hearing Argument on –   21.11.2020 

Date of Delivering the Judgment on – 05.12.2020 

 

Appearance:  

Advocate for the State------------Mr. Arabinda Basumatary, Learned P.P. 

Advocate for the Accused----- --Mr. Tarun Boro Learned Advocate. 

 

JUDGMENT 

1.  The brief fact, of the prosecution case, as stated in the FIR dated 

31.03.2017 lodged by victim(X) in Mazbat Police station is that she has been 

grown up in the house of her grandfather Mitheli Rajowar as per parents left 

for heavenly abode during her child hood and she now attained the age of 13 

years.  But as alleged accused Siva Chautal of the same village in the false 

promise of marriage and love affairs with her had physical relations with her 

for several occasions and made her pregnant for five months. Accused cheated 

her by promising to take her on several occasions but he finally married 

another girl. Hence the case.     
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2. Following the information as above, Mazbat Police station got a case 

registered being Mazbat P.S. case No.20/17 u/s 6 of POCSO Act and took up 

investigation.  

 

3. During the course of investigation, Police visited the place of 

occurrence, recorded the statement of the witnesses including the victim girl 

u/s 161 Cr.P.C., sent the victim girl for medical examination and collected the 

medical report (Ext.5 also drew sketch map (Ext.4) and on conclusion of 

investigation finally laid the charge sheet against accused u/s 6 of POCSO Act 

vide Ext.5. 

 

4. During the course of time, my learned predecessor,  vide order dated 

20.11.2017 giving an opportunity of hearing to the learned lawyers appearing 

for both sides and perusing the materials available on record, having found a 

prima facie case framed charge u/s 6 of POCSO Act. The substance of the 

offence on being read over and explained accused pleaded not guilty and 

claimed trial. 

 
5. During the course of trial, the prosecution examined as many as 9(nine) 

witnesses namely- Mikhel Rajowar as PW1, Basanti Rajowar as PW2, Dr. N C 

Bhuyan as PW3, Gobinda Lohar as PW4, Ashman Mankey as PW5, Dr. Lakshan 

Kumar Boro as PW6, Agasti Rajowar as PW7, Dhiren Bhagat as PW8 and 

Bileswar Kalita as PW9 respectively. 

 

6. During the course of trial, prosecution also exhibited following 

documents namely- 

I. Statement of the victim girl recorded under section 164 C.P.C. 

Ext.1. Signature of victim girl as Ext.1 (1). 

II. Medical Report Ext.2. Signature of Dr. Lakshan Kumar Boro Ext.2 

(1). 

III. FIR Ext.3 signature of informant 3(1). 

IV. Sketch Map Ext.4. Signature of I/O Ext.4 (1). 

V. Charge sheet. Ext.5 and the signature of I/O Ext 5(1) 

respectively.  
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7. On conclusion of prosecution evidence, accused was examined u/s 313 

Cr.P.C. in which accused denied the prosecution evidence as false and 

concocted. However, on being asked, accused declined to adduce defence 

evidence. His plea is total denial of the prosecution case.  

 

8. Now point for determination   ;- 

1. Whether prior to 31.03.2017 at No 1 Khamtobari Village accused 

committed aggravated penetrating sexual assault upon the victim 

girl (X) real name withheld aged about 13 years as alleged? 

 

 Discussion, Decision and reasons for such decision:- 

 

I have heard the arduous arguments advanced by the learned lawyers 

appearing for both sides.  

 

9. Now, before discussing the arguments of the learned lawyers it is in the 

fitness of things to see whether the act of the accused fall within the 

parameters of Aggravated Penetrating Sexual assault punishable u/s 6 of 

POCSO Act. 

 

10. Section 6 of POCSO Act says that whoever commits aggravated 

penetrative sexual assault, shall be punished with rigorous imprisonment for a 

term which shall not be less than 10 years but which may extend to 

imprisonment for life and shall also be liable to fine. 

 

11. In the above context, it is to be seen what is aggravated penetrative 

sexual assault? The aggravated penetrative sexual assault has been defined in 

section 2(1) (a) of POCSO Act which says that the aggravated penetrative 

sexual assault has the same meaning as assigned to it in section 5. 

 

12. On perusal of section 5 of POCSO Act it is seen that there are as many 

as 21 categories of act/acts from 5(a) to (u) which act/acts constitute the 

offence of aggravated penetrative sexual assault. 
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13. Penetrative sexual assault has been defined in section 2(1) (f) which 

says that penetrative sexual assault has the same meaning as assigned to it in 

section 3; 

 

14. Section 3 define penetrative sexual assault as follows: 

Section 3 Penetrative sexual assault. - A person is said to commit “penetrative 

sexual assault” if- 

(a) he penetrates his penis, to any extent, into the vagina, mouth, 

urethra or anus of a child or makes the child to do so with him or any other 

person; or 

(b) he inserts, to any extent, any object or a part of the body, not being 

the penis, into the vagina, the urethra or anus of the child or makes the child 

to do so with him or any other person; or 

(c) he manipulates any part of the body of the child so as to cause 

penetration in to the vagina, urethra, anus or any part of body of the child or 

makes the child to do so with him or any other person; or 

(d) he applies his mouth to the penis, vagina, anus, urethra of the child 

or makes the child to do so to such person or any other person. 

 

15. Now, on conjoint reading of the aggravated penetrative sexual assault 

as define in section 2(1) (a) and penetrative sexual assault as define in section 

2(1) (f) it is seen that aggravated penetrative sexual assault has the same 

meaning as assigned to it in section 5; and penetrative sexual assault has the 

same meaning as assigned to it in section 3. If we read section 3(a) and (b) of 

POCSO Act things will be more clear. 

 

16. Section 3(a) says that if he penetrate his penis to any extent into the 

vagina........ 

 

17. Section 3(b) says that he inserts, to any extent, any object or a part of 

the body, not being the penis, into the vagina…….. 

 

18. Therefore, from section 3(a) and (b) it is seen that in order to 

constitute penetrative sexual assault the whole penetration into the vagina is 
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not required; meaning thereby, penetrative sexual assault means penetration 

to “any extent”. The word any extent has nowhere been defined in the POCSO 

Act.  

Now in the context of the definitions of the aggravated penetrative sexual 

assault as defined in section 5 of POCSO Act, what is the argument advanced 

by the learned lawyers for the state as well as the lawyers appearing for the 

accused person. 

 

19. The learned Public Prosecutor Mr. Arabinda Basumatary by drawing the 

attention of the court to the evidence of the prosecution witnesses particularly 

the evidence of the victim girl (PW-7), the evidence of PW-1, the grandfather  

of the victim girl and the evidence of medical officer (PW-6) assiduously 

contended that the prosecution has been able to establish the case against 

beyond all reasonable doubt as the version of the victim girl has been fully 

corroborated by the evidence of  her grandfather as well as Doctor in material 

particulars because the evidence of victim girl that accused had sexual 

intercourse with her in the pretext of love affairs and promise of marriage and 

eventually she was made pregnant for about six months and by the time she 

gave evidence in court she gave birth a male child and this fact has been 

corroborated by medical officer who deposed that at the time of examination of 

the girl she was carrying single live fetus of 25 plus minus 1 week of pregnancy 

and this fact has not been disputed by defence. Though the age of the victim 

girl was not proved with any authentic documents nevertheless, the victim girl 

in her statements under section 164 Cr.P.C. stated that she was 13 years old 

and her deposition in court stated that she was 14 years old. As such she was 

minor at the time of incident. Therefore the fact that accused Shiva Chautal 

committed aggravated sexual offence against the victim girl stand proved and 

there no reason to discard this positive evidence. 

 

20. According to learned P.P. it is an exceptional case in which accused 

sexually exploited the victim girl by taking advantage of her innocence on the 

false promise of marriage. Accused fully exploited the situation that she lost 

her parents and there is none to protect her except the old grandparent that 

too her grandfather was in jail at the relevant time. Since it is a very heinous 
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crime against a minor girl of 13 years old, which fact has been established in 

the evidence of the prosecution witnesses, therefore, accused needs to be 

dealt with adequately to send a strong message to the society so that others 

do not dare or gather courage to commit such an offence again. According to 

learned P.P. the evidence of prosecution witnesses’ are very credible and 

trustworthy and court can very well place reliance on their evidence for 

sustaining conviction of accused person u/s 6 of POCSO Act. 

 

21. On the other hand, the learned counsel Sri Tarun Boro appearing for 

the accused person vehemently disputed the submission of the learned P.P. and 

contended that the victim make a mountain over a mole hill. According to him, 

whatever happened with her was with the full knowledge and consent of the 

alleged victim as she had love affairs with accused for which she voluntarily 

consented to such physical act with accused on several occasions over a span 

of six months. Accused come to physical proximity with the girl out of love and 

affection which fact has been disclosed by the victim girl at the very first 

instance of recording her statement by Magistrate under section 164Cr.PC and 

eventually she become pregnant. Had she not been party to such sexual acts 

with accused she could have confide it to her grandma but in her own words, 

as deposed in court, she did not disclosed it to anyone. Therefore learned 

counsel contended that there is absolutely no truth that accused made her 

pregnant on false promise of marriage and without her consent.  

 

22. According to learned defence counsel, the prosecution witnesses have 

adduced exaggerated and concocted evidence to frame the accused who is an 

innocent boy working in the garden and somehow earn his livelihood. It is 

forcefully argued that girl is major at the time of alleged relation as the doctor 

in his evidence clearly stated that as per radiological test the age of the victim 

girl was 16-17 years. Since the prosecution failed to prove the actual age of 

the victim girl by proving her date of birth with authentic document there is no 

option but to accept the age proved by doctor in court.  

 

23. Since as the age as per ossification test, the age varies more or less 

two years, and  if two years is added with 16-17 years as found by doctor, than 
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the age of the victim girl will be 18-19 years at the time of incident. So, 

admittedly she was major at that time and whatever she did was as per her 

own consent. Therefore, no fault cab be attributed to accused. The allegation 

of promise of marriage according to learned defence counsel is absolutely false 

and concocted one. Therefore, the learned counsel for the accused contended 

that accused cannot be convicted under section 6 of POCSO Act. Therefore 

accused deserve to be acquitted from the charge.  

 

24.  In support of his contention, learned counsel, Mr. Tarun Ch. Boro, 

appearing for accused has placed reliance on the judgment of Hon’ble High 

Court reported in 2019 (1) GLJ 477 ( Lila Dowarah @ Uma …….. Appellant Vs 

State of Assam…… Respondent), wherein, the Hon’ble High Court has held in 

paragraph 11 of the said judgment that where there is no other independent 

corroborative, credible evidence as regards the age of the victim and as per 

evidence of medical officer, after ossification test, if the age of the victim was 

found to be above 16 years and below 18 years then it is the settled position of 

law that the age determined by ossification test or radiological test can be two 

years plus minus. Therefore, if two years is added with 18 years then victim 

can be unhesitatingly held to be major at the time of incident. Therefore, it 

was held that in the said case the provision of POCSO Act is not applicable. 

 

25. Banking on the aforesaid judgment of our Hon’ble High Court, learned 

counsel, Mr. Tarun Ch. Boro by drawing the attention of this court to the 

evidence of Medical Officer, PW6, Mr. Laxman Kr. Boro submitted that on 

radiological test the age of the victim was found approximately 16 to 17 years 

on the date of her examination on 3.4.2017. Therefore, if two years is added 

with 16 years, then the victim girl can be treated as major on the date of 

occurrence. Therefore, learned counsel contended that it was a consensual 

voluntary sex with two majors and as such, accused is entitled to the benefit of 

law which lean in his favour. 

 

26. To bolster his argument the learned defencecpusel has also place 

relaiance on another judgment of the Hon’ble Apex Court reported in 2005 

(SCC) Cri) 253 Deelip Singh @ Dilip Kumar…. Appellant Vs. State of 
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Bihar…. Respondent.  

The basic question the Hon’ble Supreme Court decided in this case was 

whether the girl was minor at the time incident and whether the girl was raped 

forcibly on the first occasion and that the talk of marriage emerged only later. 

But after examination of evidence, the Hon’ble Apex Court held that the finding 

of the trial Court in this respect is wholly unsustainable. In the said judgment 

Hon’ble Apex Court in para 7 to 14 held as under:  

“7. The question of age of the victim girl is the first and foremost aspect that needs 

to be considered in the present appeal. On this question we are unable to concur 

with the finding of the trial Court as affirmed by the High Court. In our view, the 

finding as reached by the trial Court is based on no evidence or evidence which is 

doubtful. The prosecution wanted to prove her age by filing the school transfer 

certificate through PW13. The certificate is Ext. P4. It was purportedly issued by the 

Headmaster of the Primary/ Secondary School, Nawabganj. Her date of birth, as 

recorded in the admission register, is stated to be 4.2.1974. The date of admission 

is mentioned as 22.2.1980 and the date of leaving the school as 31.12.1981. It is 

mentioned in column 5 that the admission was given on the basis of declaration of 

the father i.e. PW11. By the time she left the school, she passed II Class. The date 

of issuance of the certificate was 7.1.1991 i.e. after the trial commenced. No 

explanation is forthcoming as to why the Investigation Officer did not obtain the 

certificate in the course of investigation and why the certificate was not produced by 

the father of the girl (PW11). Apparently, the age was given on the basis of the 

declaration made by the father. If so, the father was the best witness to speak 

about her age. However, he did not say a word about her age.  

8. If this certificate had been filed beforehand or if PW11 had said anything about 

her age, the defence counsel would have been in a position to question the father 

about the correctness of his declaration. That is one aspect. The other and more 

important aspect is that the certificate (Ext.P4) has no evidentiary value inasmuch 

as it is not properly proved by a witness who is competent to speak to the relevant 

facts connected with the issuance and custody of the certificate. The Headmaster or 

the staff of the school has not been examined. 

9. The two witnesses examined to prove this document are PWs 13 and 15, whose 

evidence, in our view, is really worthless. The certificate was produced by PW13, 

who is said to be a clerk in Court (Mujeeb). It was marked subject to objection 

raised by the defence. Who applied for it and how he came in possession of it has 

not been explained. Though he stated in the chief examination that the certificate 

was issued by the Headmaster of Nawabganj School, in cross-examination, he 
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frankly stated that he could not say whose signature was there on the certificate. He 

further stated that he had never gone to the school.  

10. PW15 an Advocate's clerk, is another witness examined by prosecution to prove 

Ext.4. He stated in the chief-examination that the school leaving certificate related 

to victim girl and it was in the handwriting of the Headmaster Akhileshwar Thakur. 

In cross-examination, he admitted that he did not see the certificate earlier and he 

met the Headmaster of the school 10 or 15 years back. He also stated that the 

signature was illegible. Thus the evidence of PWs 13 & 15 does not throw any light 

on the authenticity or the genuineness of the certificate. Obviously, they did not 

have any knowledge of the issuance of the certificate. The original register was not 

before the Court. The certificates have not come from proper custody. In the 

circumstances, the certificate should have been eschewed from consideration. 

However the trial Court and the High Court acted on it without demur and rested 

their conclusions on this document. If we exclude Ext.P4 from consideration, the 

Court is left with the evidence of the Medical Officer, PW14, according to whose 

assessment the age of the girl was 16-17 years. The defence is entitled to rely on 

the higher side of the age given by the Doctor. If so, the victim girl would be aged 

more than 16 years when the alleged offence took place in February, 1988. At the 

time of examination in the Court, it appears that the Court assessed the age as 17, 

without any further elaboration. It is not safe to rely on such estimate. 

11. For all these reasons we are of the view that the finding that the victim girl was 

less than 16 years of age on the date of the first sexual intercourse which the 

appellant had committed, cannot be sustained. If so, Clause sixthly of Section 

375 which says "with or without her consent, when she is under 16 years of age", is 

not attracted.  

Whether accused guilty under clause first of Section 375:  

12. The next question is whether the appellant had sexual intercourse with the 

victim girl against her will (vide first Clause of Section 375). The expression 'against 

the will' seems to connote that the offending act was done despite resistance and 

opposition of the woman. On this aspect, the trial court did believe the version of 

the informant victim without much of discussion. In reaching this factual finding, the 

trial Court failed to analyse and evaluate the evidence of PW12the victim girl. The 

High Court merely affirmed the trial Court's finding on this paint. We should, 

therefore, scrutinize her evidence and examine whether it would, beyond reasonable 

doubt, lead to the conclusion of the accused having had sexual contact against her 

will. Though in the FIR, the version of forcible sexual intercourse has not been put 

forward, in the deposition before the Court, PW12 tried to build up this plea. 

https://indiankanoon.org/doc/623254/
https://indiankanoon.org/doc/623254/
https://indiankanoon.org/doc/623254/
https://indiankanoon.org/doc/623254/
https://indiankanoon.org/doc/623254/
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According to PW12, the first act of rape took place in the wheat field of her father. 

This is how she described the incident: 

"In the field, once getting a chance, Dilip Singh forcibly raped me. Dilip Singh told, 

'you marry me', when I was weeping. He said weeping is useless and we shall 

marry. He promised me of marriage and raped me several times."  

13. She then stated that after she became pregnant, she revealed to her mother 

about the rape. Later on, the accused became ready to marry her but his father and 

others took him away from the village. She also stated that the accused time and 

again told her that they will have a 'court marriage' (means, registered marriage). 

In substance, what she deposed was that the first sexual intercourse took place 

against her will, though she became a consenting party later on. The first thing to be 

noticed is that in the report which she admittedly gave to the police, this version 

was not given by her and she did not complain of forcible rape. That apart, the 

version of rape in the wheat field seems to be highly doubtful when tested in the 

light of her statements in the cross-examination. She stated in paragraph 14 that  

"one day, while talking, he pulled me down and forcibly raped me. This incident 

occurred at 12.00 in the night".  

That means, according to her version, the first incident of rape took place on the 

wheat field at 12.00 in the midnight. It is highly doubtful whether they would go to 

the wheat fields at that hour. Moreover, in cross-examination, she makes a further 

improvement by stating that at the time of first incident of rape at midnight, when 

she started shouting, the accused gagged her mouth. One more thing which affects 

the credibility of her version is her statement in the cross-examination that when 

the accused kept on making gestures, she went to the house of the accused and 

lodged her protest with his Bhabi. It is most unlikely that such unwilling person will 

go to a secluded place in the company of the accused at an odd time in the night 

and take the risk of being sexually assaulted. In any case, if the rape was committed 

by the accused much against her will, she would not have volunteered to submit to 

his wish subsequent to the alleged first incident of rape. She admitted that the 

accused used to talk to her for hours together and that was within the knowledge of 

her parents and brother. This statement also casts an element of doubt on her 

version that she was subjected to sexual intercourse in spite of her resistance. 

Above all, the version given by her in the Court is at variance with the version set 

out in the FIR. As already noticed, she categorically stated in the first information 

report that she 'surrendered before him' in view of his repeated promises to marry. 

In short, her version about the first incident of rape bristles with improbabilities, 

improvements and exaggerations. It is a different matter that she became a 

consenting party under the impact of his promise to marry her. That aspect, we will 
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examine later. But, what we would like to point out at this juncture is, it is not safe 

to lend credence to the version of PW12 that she was subjected to rape against her 

will in the first instance even before the appellant held out the promise to marry. We 

cannot, therefore, uphold the finding of the trial Court that the girl was raped 

forcibly on the first occasion and that the talk of marriage emerged only later. The 

finding of the trial Court in this respect is wholly unsustainable. Whether clause 

secondly (without consent) is attracted: 

27. In the present case, it is to be seen whether the accused had sexual 

intercourse with the victim girl against her will. In the FIR (Ext. 3) it was stated 

that accused being the resident of the same village in the pretext of love with 

her, developed intimacy and promising to marry her, had sex with her on 

several occasion and consequently made her pregnant but later on, in spite of 

assurances given to take her, he cheated her and married another girl. In this 

case there was no such stumbling block for the accused to marry the victim 

girl. No evidence is forthcoming to show that parents of accused or from the 

side of the girl there was any resistance to marry her. 

28.  In her statements under section 164 Cr.P.C. (Ext. 1) the victim girl 

reiterated the same fact, if not stated in so many words. In her deposition in 

court also, she stated that accused met her in Durga puja, in the year 2016, 

and committed sexual intercourse with her without her consent with the 

assurance that he will marry her soon. But ultimately she become pregnant. 

Then she asked the accused to take her to his house but he did not respond, 

instead he married another girl. She also stated that as result of forceful co-

habitation, she gave birth a male child who is now one year old and she has 

still been residing in her grandpa’s house. The expression 'against the will' 

seems to connote that the offending act was done despite resistance and 

opposition of the woman. On this aspect, this court believe the version of the 

victim on the following reasons: 

i) In the FIR (Ext.3) dated 31-03-2017, the age of the girl has been 

mentioned as 13 years. 

ii) The victim girl in her statement before Magistrate u/s 164 Cr.P.C. 

also stated her age, as 13 years though the learned Magistrate who 

recorded her statements mistakenly recorded the date of recording 
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her statement as 4th day of March, 2017 but the order sheet of the 

case record reveals that the statement of the girl was recorded by 

Magistrate on 04-04-2017 after four days of lodging the FIR. 

iii) In her evidence in court, she also stated her age as 14 years which 

was recorded by court on 04-10-2018  after about 1(one year) 

6(six) months of lodging the FIR and in her cross examination 

though she stated that she could not remember her age but later 

on, she  told that she was born on 15-08-2004 which fact also 

shows her age around 14 years at the time of incident. 

iv) That she lost her parents during her childhood and she was 

nurtured by her grandpas who are old and infirm. So, she was 

grown up in a precipitating, insecure environment in the absence of 

her parents. 

v) Accused is neighbor of the victim girl. 

vi) So, he fully exploited the situation, knowing well her strength and 

weaknesses having the opportunity to observe her from close range 

being the neighbor. 

vii) At the relevant time, her grandfather Mikhel Rajowar was in Jail 

which is the strong opportunity for the accused exploit the victim 

girl with false promise of marriage. 

viii) So the victim girl was left with no option but to submit herself to 

accused in such hostile atmosphere not favorable to her. 

ix) The victim resides in village tea garden and there is carefree 

environment. 

x) Moreover, the victim is rustic tea garden uneducated girl having got 

no opportunity for her education. 

29. The witness i.e. the victim girl not being educated is not expected to 

know the legal consequences with reference to the crime committed against 

her. Her Grandma also being an old aged rustic garden woman is not so alert 

and concerned about the crime committed against her by accused person or 

accused being a neighbor she has also no reason to suspect him. In the above 

hostile and vulnerable backdrop, accused exploiting her weaknesses is the 

ground reality. So, this court believe the version of the informant cum victim in 
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reaching the factual finding that accused committed sexual intercourse with 

the victim girl without her consent on the false promise of marriage. This court, 

therefore, after close scrutiny of her evidence, come to conclusion that the 

prosecution has been able to establish the case against accused beyond all 

reasonable doubt that the accused committed sexual intercourse with the girl 

without her consent and against her will and made her pregnant.  

30. In this context, it is worthwhile to mention that the POCSO Act has 

been enacted to deal with offenders whose crime has not been covered by the 

existing penal laws particularly the crime committed against the minor and 

vulnerable girls. 

31.  In the present case, though the medical officer opined that as per 

ossification test the age of the victim girl was 16-17 years but the consistent 

statement of the victim girl contradict the opinion of the doctor regarding her 

age. The victim girl repeatedly and consistently reiterated her age as 13 years 

at the time of filing the FIR and in her statement before Magistrate u/s 164 

Cr.P.C cannot be ignored/thrown away as the age of the victim as per 

ossification test is also varies two years plus minus. In her evidence in court 

she stated her age to be 14 years. Situated thus, the age described by the 

victim bears truth since the medical opinion is also presumptive one. 

Therefore, this court taking note of all the facts hold that the girl was 

admittedly minor at the time of commission of the offence. 

32. In this regard, it is to be noted that the I. O. in his evidence nowhere 

stated that he made any attempt to collect the age proof document of the 

victim girl which shows his lack of professionalism in the matter of 

investigation in such a serious matter, but the question is whether benefit of 

such inefficiency of investigating officer can be extended in favour of accused 

only by ignoring the gross injustice caused to an orphan girl.In this context, 

this court beg to refer few judgments of the Hon’ble Apex Court wherein it has 

been reiterated that court has to be circumspect in assessing the evidence on 

record and should not always lean to defective investigation which has the 

effect of denying justice to the complainant party. 
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"5. In the case of a defective investigation the Court has to be 

circumspect in evaluating the evidence. But it would not be right in 

acquitting an accused person solely on account of the defect; to do so 

would tantamount to playing into the hands of the investigating officer if 

the investigation is designedly defective. (See Karnel Singh v. State of 

M.P. (1995 (5) SCC 518).  

6. In Paras Yadav and Ors. v. State of Bihar (1999 (2) SCC 126) it was 

held that if the lapse or omission is committed by the investigating agency 

or because of negligence the prosecution evidence is required to be 

examined de hors such omissions to find out whether the said evidence is 

reliable or not. The contaminated conduct of officials should not stand on 

the way of evaluating the evidence by the courts; otherwise the designed 

mischief would be perpetuated and justice would be denied to the 

complainant party.  

7. As was observed in Ram Bihari Yadav v. State of Bihar and Ors. (1998 

(4) SCC 517) if primacy is given to such designed or negligent 

investigation, to the omission or lapses by perfunctory investigation or 

omissions, the faith and confidence of the people would be shaken not 

only in the Law enforcing agency but also in the administration of justice. 

The view was again re-iterated in Amar Singh v. Balwinder Singh and 

Ors. (2003 (2) SCC 518)". 

33. In this context the observation of the Hon’ble Supreme Court 

in ZahiraHabibullah Sheikh (5) v. State of Gujarat, (2006) 3 SCC 374 

: (2006) 2 SCC (Cri) 8 at page 394 ,395 &396 are very relevant. 

“35. This Court has often emphasised that in a criminal case the fate of the 

proceedings cannot always be left entirely in the hands of the parties, crime 

being public wrong in breach and violation of public rights and duties, which 

affects the whole community as a community and is harmful to society in 

general. The concept of fair trial entails familiar triangulation of interests of the 

accused, the victim and the society and it is the community that acts through the 

State and prosecuting agencies. Interest of society is not to be treated 

completely with disdain and as persona non grata. The courts have always been 

considered to have an overriding duty to maintain public confidence in the 

administration of justice—often referred to as the duty to vindicate and uphold 

the “majesty of the law”. Due administration of justice has always been viewed 

as a continuous process, not confined to determination of the particular case, 

protecting its ability to function as a court of law in the future as in the case 

before it. If a criminal court is to be an effective instrument in dispensing 

justice, the Presiding Judge must cease to be a spectator and a mere recording 

https://indiankanoon.org/doc/1494018/
https://indiankanoon.org/doc/1494018/
https://indiankanoon.org/doc/1494018/
https://indiankanoon.org/doc/251271/
https://indiankanoon.org/doc/643499/
https://indiankanoon.org/doc/1820883/
https://indiankanoon.org/doc/1820883/
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machine by becoming a participant in the trial evincing intelligence, active 

interest and elicit all relevant materials necessary for reaching the correct 

conclusion, to find out the truth, and administer justice with fairness and 

impartiality both to the parties and to the community it serves. The courts 

administering criminal justice cannot turn a blind eye to vexatious or 

oppressive conduct that has occurred in relation to proceedings, even if a fair 

trial is still possible, except at the risk of undermining the fair name and 

standing of the judges as impartial and independent adjudicators. 

36. The principles of rule of law and due process are closely linked with 

human rights protection. Such rights can be protected effectively when a citizen 

has recourse to the courts of law. It has to be unmistakably understood that a 

trial which is primarily aimed at ascertaining the truth has to be fair to all 

concerned. There can be no analytical, all comprehensive or exhaustive 

definition of the concept of a fair trial, and it may have to be determined in 

seemingly infinite variety of actual situations with the ultimate object in mind 

viz. whether something that was done or said either before or at the trial 

deprived the quality of fairness to a degree where a miscarriage of justice has 

resulted. It will not be correct to say that it is only the accused who must be 

fairly dealt with. That would be turning a Nelson's eye to the needs of society at 

large and the victims or their family members and relatives. Each one has an 

inbuilt right to be dealt with fairly in a criminal trial. Denial of a fair trial is as 

much injustice to the accused as is to the victim and the society. Fair trial 

obviously would mean a trial before an impartial judge, a fair prosecutor and 

an atmosphere of judicial calm. Fair trial means a trial in which bias or 

prejudice for or against the accused, the witnesses, or the cause which is being 

tried is eliminated. If the witnesses get threatened or are forced to give false 

evidence that also would not result in a fair trial. The failure to hear material 

witnesses is certainly denial of fair trial. 

37. A criminal trial is a judicial examination of the issues in the case and its 

purpose is to arrive at a judgment on an issue as to a fact or relevant facts 

which may lead to the discovery of the fact in issue and obtain proof of such 

facts at which the prosecution and the accused have arrived by their pleadings; 

the controlling question being the guilt or innocence of the accused. Since the 

object is to mete out justice and to convict the guilty and protect the innocent, 

the trial should be a search for the truth and not a bout over technicalities, and 

must be conducted under such rules as will protect the innocent, and punish the 

guilty. The proof of charge which has to be beyond reasonable doubt must 
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depend upon judicial evaluation of the totality of the evidence, oral and 

circumstantial, and not by an isolated scrutiny. 

38. Failure to accord fair hearing either to the accused or the prosecution 

violates even minimum standards of due process of law. It is inherent in the 

concept of due process of law that condemnation should be rendered only after 

the trial in which the hearing is a real one, not sham or a mere farce and 

pretence. Since the fair hearing requires an opportunity to preserve the process, 

it may be vitiated and violated by an over hasty stage-managed, tailored and 

partisan trial. 

39. The fair trial for a criminal offence consists not only in technical 

observance of the frame, and forms of law, but also in recognition and just 

application of its principles in substance, to find out the truth and prevent 

miscarriage of justice.” 

 

34. Therefore, in the present case, after appreciating the entire factual 

matrix of the prosecution case, this court is of the considered view that 

prosecution has been able to establish the case against accused u/s 5(l) 

punishable u/s 6 of POCSO Act.Hence, accused is found guilty u/s 5(l) 

punishable u/s 6 of POCSO Act.       

 

35. I have considered the provision of section 360 Cr.P.C. but after due 

consideration of the attending facts and circumstances of the case, and the 

age of the accused and the nature of the offence committed, this court is not 

inclined to extend the benefit of Probation of Offenders Act in favour of 

accused. 

    SENTENCE HEARING  

36. I have heard the accused person on the point of sentence as provided 

u/s 235(2) Cr.P.C. It is submitted that accused person hails from very poor 

strata of society and somehow survives by doing labour.  He is a married 

person having his responsibility to maintain his wife and parents. So, in the 

event he is put behind bar his innocent family members would suffer a lot. 

Therefore, accused pleaded clemency.  

 

37. Heaving considered all the extenuating and mitigating circumstances of 

the case, and the punishment prescribed in section 6 of POCSO Act, 2012 
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accused is convicted and sentenced to undergo Rigorous imprisonment for a 

term of 10 years (ten) and instead of imposing fine directed him to pay 

compensation of Rs.50, 000/- (Fifty thousand) only to victim girl and her male 

child as provided u/s 357(3) Cr.PC. 

 

38. In default of payment of compensation accused will be liable to 

undergo S/I for another 3(three) months. Though the punishment prescribed 

u/s 6 of POCSO Act, 2012 extend to imprisonment for life but considering the 

age of the accused, his responsibility towards his family, this court is of the 

view that awarding the minimum punishment of 10(ten) years Rigorous 

Imprisonment will serve the cause of justice as it would be just and 

appropriate for the accused person to come to terms and repent his mistake 

committed against an orphan girl. Accordingly he is convicted in the aforesaid 

terms.  

 

39. However, while convicting, this court cannot shut its eyes closed to the 

reprehensible conduct of the accused, who by promising to marry the victim, 

persuaded her to have sexual relations and caused pregnancy. The act of the 

accused left behind her a trail of misery, ignominy and trauma.  

 

40. It is informed that the male child born out of the illicit relationship is 

now living with her and she has still been living in her grandpa’s house. There 

can be no denial of the fact that the accused did commit breach of the promise 

to marry, for which the accused is prima facie accountable for damages under 

civil law for causing pregnancy of a helpless girl at her tender age. Now the 

maintenance of the illicit child is the biggest problem for her and without 

having any source of income of the victim girl it will be a herculean task for her 

to carry on the journey of life with the growing child. The minor child of the 

victim girl cannot be treated as superfluous adjunct or be dismissive of the 

right of the child as voiceless object. He was born for no fault of his and he is 

entitled to equal dignity and honour like a legitimate child. 

 

41. Given the increasing need of the child, this court is of the considered 

view that the compensation awarded to the victim and her child u/s 357(3) 
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Cr.P.C appears to be grossly inadequate. As such, in view section 357A (3) 

Cr.P.C, this court recommend to District Legal Services Authority, Udalguri to 

make an inquiry immediately on receipt of this judgment and asses and award 

adequate compensation to victim and her child commensurate to the 

sufferance as per Victim Compensation Scheme of the Govt. of Assam. 

 

42. The period of detention, if any, undergone by accused during the 

course of investigation, enquiry or trial shall be set off against the term of 

imprisonment as provided u/s 428 Cr.P.C.  

 

43.  Let a copy of the judgment be furnished to accused person free of cost 

as provided in section 363 Cr.P.C.  

 

44. Let copy of the judgment be forwarded to the learned District 

Magistrate, Udalguri as provided in section 365 Cr.P.C. 

 

45. Let the case record be consigned to record room after completing the 

formalities. 

 

46. Let a copy of this Judgment be furnished to Secretary, District Legal 

Services Authority, Udalguri forth with for doing the needful. 

 

47. Given under my hand and seal of this Court on this 5thday of December, 

2020.  

  

 

Dictated & corrected by me  

 
 
 (Sri C.B. Gogoi)                                              (Sri C.B. Gogoi) 
Special Judge, Udalguri    Special Judge, Udalguri 
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APPENDIX 

 

1. The prosecution has examined the following 12 nos. of witnesses:- 

PW-1   =  Mikhel Rajowar 

PW-2   =  Basanti Rajowar. 

PW-3   =  Dr. N. C. Bhuyan. 

PW-4   =  Gobinda Lohar. 

PW-5   =   Ashman Markey. 

PW-6   =  Lakshyman Kumar Boro. 

PW-7   =  The Victim Girl (X). 

PW-8   =  Dhiren Bhagat 

PW-10 =  Bileswar kalita.I/O. 

 

2. The prosecution has exhibited following document:- 

Ext.1 = is the 164 Statement of the victim girl. 

Ext.1(1) = is the signatures of the victim. 

Ext.2 = is the Medical report. 

Ext.2 (1) = is the signature of Medical officer. 

Ext. 3 = is the FIR. 

Ext.3 (1) =is the signature of Dipak Bora O/C. 

Ext.4 = is the sketch Map. 

Ext.4 (1) = is the signature of I/O. 

Ext.5 = is the Charge Sheet. 

Ext.5 (1) = is the signature of I/O. 

 

 

                   (Sri C.B. Gogoi) 
                                                                       Special Judge,Udalguri 
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